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To the Honorable Curtis D. Wilbur, Presiding Judge, and

to the Associate Judges of the United States Circuit

Court of Appeals for the Ninth Circuit:

It is with greatest reluctance but under a sense of grave

responsibility that we feel compelled to ask the Court for



a rehearing in this case. We realize the crowded condition

of the Court's calendar. We realize that careful considera-

tion of the record and briefs which the Court must already

have given to this case. It is, however, our carefully con-

sidered opinion that the decision of this Court is not '

merely contrary to the well established rules governing the
j

requirements of due diligence to make a vessel seaworthy
i

in order to secure to a carrier the exemption from liability
j

provided for in the Third Section of the Harter Act, but
\

will invite lack of care in selecting officers for vessels in j

the future.
I

The most important conclusion in the opinion, that is,
j

that the captain exercised due diligence to ascertain
\

Mortensen's competence between his arrival on board the

vessel and time of sailing, raises issues not briefed or

argued by either party. The opinion also leaves undeter-

mined questions which must be decided to completely dis-

pose of this case.

We respectfully petition for a rehearing on the following i

grounds

:

I. The finding that the Sea Service Bureau exercised

due diligence is based on conclusions contrary to the

evidence and is in any event erroneous as a matter of

law.

The Bureau recommended Mortensen as a Sec-

ond Mate and not as a Chief Mate.

Whatever the Bureau did to ascertain Morten-

sen's competence was done long before the voyage

in question and is hence wholly insufficient as a

matter of law.



II. The captain's visual observation of Mortensen does

not establish due diligence, irrespective of absence of

facts putting captain on inquiry of nature of his in-

competence. Nature or cause of incompetence even if

not discoverable does not affect or obviate measure of

required due diligence.

III. Conclusions based on surmise or usual practice do not

constitute affirmative proof that the vessel was in all

other respects seaworthy.

IV. This Court has failed to determine whether or not the

exceptions to three causes of action were properly

sustained. Such determination is essential to a final

disposition of this case.

The opinion states that the presumption that the findings

of the District Court are correct has its fullest strength

in this case because the evidence was heard viva voce by

the District Judge. We believe, however, that this Court,

in so stating, overlooked the fact that appellees adduced

all of the testimony on the issues in question.

In Bruughton S Wiggins Nav. Co. v. Hammond Lumber

Co., decided June 10, this Court has thoroughly considered

the status of an admiralty appeal as a trial de novo in the

light of the promulgation of admiralty rule 461/2? and

reached the conclusion that the requirement of findings, as

set out in such rule must mean that the decree of the Dis-

trict Court has some significant effect and that such decree

can no longer be regarded as vacated.

In considering the effect of rule 461/2, this Court did

not refer to the case which lead to the promulgation of
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the rule and the reason for it. The Supreme Court de-

cided Panama Mail SteamsJiip Company v. Vargas, 281

U. S. 670; 74 L. Ed. 1105, and coincidentally (1930 A. M. C.

1188) with its opinion promulgated rule 46 V^ on the same

date. We find in that decision no intention to limit the

scope of an admiralty appeal as a trial dc novo. Rule

43i/> expressly provides for a presumption of correctness

hut rule 461/. does not so provide. The omission must be

significant.

In any event, as recognized by this Court in Broughton

d) Wiggins Nav. Co. v. Hammond Lumber Co., the pre-

sumption has only slight weight where the testimony is

taken by deposition, even though the evidence of the two

parties was, to say the least, highly conflicting. Therefore,

this Court recognizes that the only instance for giving

great weight to the presumption is when the trial court

hears the testimony viva voce and the question is one

of credibility of witnesses on conflicting testimony.

If, therefore, the testimony is not conflicting, even

though heard by the trial judge, there is certainly no more,

if as much, reason for giving weight to any presumption

of correctness of findings, than in a case where the tes-

timony is by deposition and highly conflicting. In the

instant case, the testimony pertinent to the issues of sea-

worthiness and due diligence was all adduced by the ap-

pellees. Whatever conflict there is in the present record

is entirely between appellees' own witnesses. If there is

any material conflict in such testimony, the rule is,

o])viously, not that the trial court's findings are pre-

sumptively correct, but that such conflict in appellees' tes-



timony leaves the issues of due diligence and seaworthi-

ness in doubt and hence such doubt must, under the well

established rule, be decided against the carrier.

Since the opinion of this Court does not discuss the

evidence at length, nor discuss any of the authorities

cited by either party and hence we do not know how such

evidence or authorities were viewed by this Court, it is

difficult to prepare this petition without again referring

to the evidence and authorities which we deem controlling

on the issues here presented.

We believe the fundamental error underlying the de-

cision in this case appears in the very beginning of the

opinion. This Court states that the issue is whether the

chief mate was incompetent when the vessel sailed, and

if so, whether due diligence had been exercised to deter-

mine his competence. We respectfully submit that such

is not the issue. Such statement casts the burden of proof

upon appellant, the cargo owner, whereas the law with-

out exception places the burden of proof upon the carrier.

The correct issue is as follows

:

Appellant proved shipment of its cargo on board the

'Mames Griffiths" in good order and condition and failure

by the carrier to deliver such cargo. Such proof estab-

lished prima facie the liability of appellees and established

presumptively the unseaworthiness of the vessel.

The Rosalia, 264 Fed. 285, 288 (2 C. C. A.)

;

The Indiei}, 71 F.(2d) 752, 755 (9 C. C. A.).

The issue is, therefore, have appellees rol)ult(Ml sucli

presumption by proving affirmatively, beyond reasonal)le



doubt, that the "James Griffiths" was in all respects sea-

wortliy at the beginning of the voyage, or if unseaworthy

in fact, as she was, by proving that due diligence to make

her in all respects seaworthy had been exercised at the

beginning of the voyage. There is a vast ditTerence be-

tween the two statements of issues. If the evidence does

not affirmativeljj show seaworthiness in fact or the exer-

f'ise of due diligence, the cargo owner is entitled to re-

cover, even though there be no evidence of unseaworthi-

ness or lack of due diligence. There is no presumption of

seaworthiness or due diligence in the absence of affirma-

tive proof.

Gold Dust Corporation v. Munson S. S. Line, 55

F.(2d) 900 (2 C. C. A.);

The Wlldcroft, 201 U. S. 378; 50 L. Ed. 794, 797;

The Arakan, 11 F.(2d) 791, 793 (D. C. Cal.).

In this connection the Court, finding that Mortensen

was incompetent shortly after the voyage started, states

in its opinion that, "The testimony does not show whether

sufficient aspirin had been taken at the time the vessel

sailed from Tacoma to make him incompetent and hence

the vessel unseaworthy as to her chief officer when she

sailed." This statement, of course, implies and it is a

fact that the evidence does not show that he had not

taken sufficient aspirin to make him incompetent before

the vessel sailed. The evidence does show that he had

taken the greater part of the aspirin before the vessel

sailed (333) and had a cold which aggravated the effect

of the aspirin (354). This state of the evidence requires



a finding that he was in fact incompetent at the beginning

of the voyage.

Martin v. The Soiithwark, 191 U. S. 1 ; 18 L. Ed.

65, 71;

The Rosalia, 264 Fed. 285, 288 (2 C. C. A.);

The Medea, 179 Fed. 781, 791 (9 C. C. A.).

We shall, therefore, discuss merely the question of due

diligence and not seaworthiness in fact.

THE FINDING THAT THE SEA SERVICE BUREAU EXER-

CISED DUE DILIGENCE IS BASED ON CONCLUSIONS CON-

TRARY TO THE EVIDENCE AND IS IN ANY EVENT
ERRONEOUS AS A MATTER OF LAW.

The opinion holds that the Sea Service Bureau exer-

cised due diligence in determining that Mortensen was

qualified to fill the position of chief mate to the extent

that diligent inquiry into his past experience and com-

petence were required. This finding is based on stated

facts which so far as we have been able to find have no

support in the record.

First, the opinion states that Mortensen had been em-

ployed on a number of occasions as second mate through

the Bureau. He had been employed only once through any-

body as a second mate for slightly less than three months.

This fact appears from the Bureau's testimony (2.37) and

likewise from Mortensen 's testimony (344).

Second, the opinion states that inquiry had been made

by the Bureau's officials as to Mortensen 's competency.
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The opinion does not set forth the testimony upon which

such conclusion is based. The only record which the Bu-

reau had concerning his experience or qualifications was

liis application for a job (230, 238). The Bureau had made

no investigation to check the accuracy of Mortensen's

statements upon his application (228). Kongsle testified

he had had casual conversations with two former fellow-

officers of Mortensen. The Bureau had no record of such

conversations. But Kongsle had made no inquiries of

previous employers of Mortensen nor had he received any

reports concerning him (225). Kongsle testified that he had

made no other investigation of and had no other way of

checking Mortensen's competency (231). However, Kongsle

had nothing whatever to do with Mortensen's employment

(230). So the master did not receive the benefit of

Kongsle 's information or rely on it.

Skocolic, who placed Mortensen, had made no inquiry

concerning him (234). His personal acquaintance with

Mortensen was limited to seeing him when he came into

the office seeking a job (233). Skocolic knew, from the rec-

ords of the Bureau, that Mortensen had been placed on

only four different vessels as an officer, that he had served

as Third Mate on three of such vessels and as a Second

Mate on one vessel, but he did not know how long

Mortensen had served on such vessels, nor does the Bu-

reau's record show the extent of such service (220).

He knew Mortensen had never served as a chief

mate (238). Skocolic had had one casual conversation with

a former fellow-officer of Mortensen. This referred to

Mortensen's service on the "Cross-Keys" as Third Mate,

four years prior to the voyage in question (241). Skocolic



had, of course, never worked with Mortensen at sea or

otherwise and had no personal knowledge of his ability,

knowledge or habits. Skocolic knew that the Bureau had

last placed Mortensen almost two years prior to his place-

ment on the ''James Griffitlis" (220). He knew that

Mortensen had not been to sea but had been ashore for

about IYj years (240). He knew that Mortensen had

been ill shortly before this voyage because Mortensen had

refused a position offered to him by the Bureau a few

days before because of illness (341-342). Skocolic did not

personally see Mortensen before sending him aboard the

''James Griffiths" (240).

If the above evidence be held to constitute due diligence

on the part of the Bureau, then due diligence does not

mean "due diligence" but it means lack of actual knowl-

edge of competence.

The Cygnet, 126 Fed. 742, 746 (1 C. C. A.).

We do not believe that anyone will dispute the con-

clusion that Skocolic 's knowledge of Mortensen was totally

insufficient to warrant a recommendation that Mortensen

was qualified and competent to serve as a Chief Mate for

the first time in his life on a strange vessel. It is not neces-

sary to find that the Bureau was required to conclude

from the above evidence that Mortensen was not quali-

fied and competent to act for the first time as a Chief

Mate, although we believe such evidence necessitates such

conclusion. It is sufficient merely to find, and we can see

no escape from such conclusion, that the knowledge of the

Bureau did not warrant a recommendation that Mortensen

was qualified and competent to act as a Chief Mate.
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The opinion recognizes particular care is required in

the selection of a Chief Mate. This Court has so stated

before.

The Rolph, 299 Fed. 52, 54.

The Supreme Court said in Wabash R. Co. v. McDaniels,

107 U. S. 454; 27 L. Ed. 605, 608:

**But according to the best considered adjudications,

and upon the clearest grounds of necessity and good

faith, ordinary care, in the selection and retention of

servants and agents, implies that degree of diligence

and precaution which the exigencies of the particular

service require."

Such statement was made in a case where plaintiff was

required to prove not merely that his fellow-employee was

incompetent, but that the employer knew or should have

known of such incompetence. It, therefore, applies with

even more force to the present case, where the burden of

proof is reversed and the emplo^^er is required either to

prove competence or due diligence (not ordinary care) to

ascertain competence as a condition precedent to escaping

liability.

Likewise, in a fellow-servant case, the Supreme Court of

California stated in Still v. San Francisco Ry. Co., 154 Cal.

559, 569

:

''An employer is bound to institute affirmative in-

quiries in order to ascertain the qualifications of an

employee whom he transfers to a more responsible

position, for which special qualifications are de-

manded, unless the employee has given proof of his

capacity in some similar position."
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Certainly an employer who selects a man as Chief Mate

who has never before served as such is bomid to ascertain

at least the extent of such man's experience. Yet neither

the Bureau nor the master knew or made inquiry to ascer-

tain the extent of Mortensen's prior experience. Morten-

sen had not served one year as a second mate or two years

as an officer in charge of a watch at the time he applied for

a Chief Mate's license and hence was not qualified to

secure such license. (See appellant's brief, p. 28.)

Mortensen was, therefore, affirmatively shown not to be

qualified to hold a Chief Mate's license. The selection of

such a man would be a lack of due diligence even if the

Bureau or master had known the actual extent and hence

the lack of his experience. The selection of Mortensen

without knowing his experience constituted lack of due

diligence, even if his experience had in fact been adequate,

because the failure to exercise due diligence is fatal where

the man proves in fact incompetent.

The trial court did not find that the Bureau had made

sufficient inquir>^ to constitute due diligence to ascertain

Mortensen's competence, but merely that his service record

was known to the Bureau (107). On the contrary, at the

conclusion of the trial, the trial judge said, and the evi-

dence supports it, that the Bureau had made no inquiry

and had no information other than his record on file (406).

If the findings of the trial court are presumptively cor-

rect, weight nmst be given to the trial court's statement

and finding in this respect. At least the trial court's state-

ment indicates there is doubt on the issue and such doubt

must be resolved in favor of the shipper and against the

carrier.
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It was the theory of both the trial court (200, 430) and

appellees' proctors (Brief, p. 44) that the master was en-

titled merely to rely upon the Bureau. The error of the

trial court in this respect was not one of fact, but in the

application of the law to the facts. Since the Bureau failed

to make inquiry and had not suJBficient information, ap-

pellees are liable for their agent's failure.

The master made no inquiries whatever as to Morten-

sen's competence. He relied entirely on the Bureau. He

did not ascertain from the Bureau what information it had

concerning Mortensen. The master knew or should have

known that Skocolic had no personal information that

Mortensen was qualified or competent to act as a Chief

Mate. The master, at least, should have ascertained the

sources and extent of Skocolic 's information so that the

master himself could judge whether he would be justified

in employing Mortensen. There is no evidence in the record

that Skocolic had ever served at sea, or that he knew the

qualifications required of a Chief Mate or that he was able

by training or experience to judge the ability and compe-

tence of a Chief Mate. We concede that a master should be

qualified to judge and select a Chief Mate, but we cannot

concede, in the absence of proof, that Skocolic was so

qualified.

The Bureau Recommended Mortensen as a Second Mate and Not

as a Chief Mate.

The opinion states that the Bureau exercised due dili-

gence in determining that Mortensen was qualified to act

as Chief Mate on the "James Griffiths". The evidence

clearlv shows that the master asked for a Second Mate
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and that the Bureau recommended Mortensen as a Second

Mate and not as a Chief Mate (236). The master tried to

equivocate on this issue, but did not deny that he told

Sl^ocolic that he wanted a Second Mate (265). Perhaps

this Court was misled in this respect by the statement in

appellees' brief (p. 27) that the master had told Skocolic

he wanted a Chief Mate. If there is any doubt on this

point, it arises from appellees' own witnesses and such

doubt must be resolved in favor of the shipper. The trial

court declined to find that the Bureau recommended Mor-

tensen to the master as a Chief Mate. The original record

(page 121, line 18) before this Court shows that the trial

court struck out the word "chief" from the findings pro-

posed by appellees as follows

:

"said Sea Service Bureau recommended him to the

master of the steamer "James Griffiths" as a com-

petent and qualified ohiof officer out of a list of

several qualified men".

The refusal of the trial court to find that Mortensen

was recommended by the Bureau as a Chief Officer is

strictly in accordance with the evidence. If this Court has

any doubt that the trial court was correct in this respect,

we respectfully ask leave to introduce at this time into

evidence upon proper authentication the statement of

Skocolic made very shortly after the accident. This Court

may, possibly, take judicial notice of the records of the

Sea Service Bureau. The materiality of the statement

appears from the copy annexed hereto as Exhibit A. It

will be noted from such statement that Skocolic states

tliat be was not advised that a First Officer's certificate

was necessary for the position.
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We do not believe that anyone will dispnte the fact that

due diligence in selecting a Chief Mate is not exercised

by asking for a Second Mate and taking a man recom-

mended as a Second Mate. The qualifications, both as to

experience and knowledge, are, of course, greater for a

Chief Mate than a Second Mate. A Chief Mate occupies

a position of much greater responsibility than a Second

Mate and hence more care must be exercised in deter-

mining his judgment, habits and character. A particular

man recommended as a Second Mate may, of course, also

be competent as a Chief Mate. But we are not here con-

cerned with actual proved competence. Mortensen proved

incompetent and the issue is whether due diligence was

exercised. The master did not ascertain what the Bureau

knew about Mortensen nor did the master make any in-

quiries whatever concerning him. The question does not

therefore arise as to whether the master would, had he

secured such information, have been justified in hiring

Mortensen as a Chief Mate even though the Bureau

recommended him merely as a Second Mate.

It is no answer to say that Mortensen did not prove

incompetent for any reason based upon the distinction

in qualifications between a Chief Mate and a Second Mate.

He proved incompetent for any rank of service. The

vessel had to have a competent Chief Mate and if Mor-

tensen was incompetent for any reason, the vessel was

unseaworthy^ Mortensen was incompetent, and since

due diligence was not exercised in selecting a Chief Mate

by asking for a Second Mate and employing a man so

recommended, the carrier must be held liable. The absence

of a causal relation between the failure to exercise due
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dilig'oncc and the incompetence or unseaworthiness does

not relieve the carrier of liability.

May V. Hamhurg-American Line, 290 U. S. 333,

349; 78 L. Ed. 348, 355.

The opinion does not discuss the above point, which, we

submit is conclusive of appellees' liability.

Whatever the Bureau Did to Ascertain Mortensen's Competence

Was Done Long Before the Voyage in Question and is Hence

Wholly Insufficient as a Matter of Law.

We consider now a final point in connection with due

diligence on the part of the Sea Service Bureau, and a

point conclusively establishing, as a matter of law, the

failure to exercise due diligence in employing Mortensen.

Wholly irrespective of what the Bureau may have done

at some time or other to ascertain Mortensen's com-

petence, it is not disputed that the Bureau did nothing

at the heginning of the voyage in question to determine

Mortensen's competence as a Chief Mate or Second Mate

or any other capacity.

The Bureau had last placed Mortensen as Second Mate

on the ''Olympia" in June, 1929, almost two years before

the voyage in question (220). Skocolic's conversation

with a former fellow officer of Mortensen referred to the

latter 's service on the ''Cross-Keys", four years prior to

the voyage in question. Mortensen had been ashore

a))out li/o years. Skocolic did not know what Mortensen's

occupation had been during that time (240). He did not

know wlietlier Mortensen's physical or mental state had

chang(Ml during' tliat period (240). He, of course, did not

know whether Mortensen's hal)its, cliaracter or knowledge
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had so changed during that period as to make him unfit

for a job as an officer of a vessel. Skocolic did not even

see Mortensen personally before he went aboard the

''James Griffiiths" (240). He did not ask Mortensen

about his health although the latter had a few days before

refused a previous job on account of illness (341). Irre-

spective, therefore, of what the Bureau may have done or

learned in the past, it is clear that Skocolic had made no

inquiry nor received anj'' information within the year and

a half preceding this voyage to ascertain or determine

Mortensen 's competence for this voyage at the beginning

thereof.

This Court recognizes the vital necessit}^ of establishing

due diligence at the beginning of the voyage in question.

For the opinion states

:

''The question remaining is whether Mortensen had

become incompetent subsequent to the time the dili-

gence of the Bureau had determined his then compe-

tence and further, if he had become incompetent in

the interim, whether due diligence had been exercised

and as a result of such diligence it was proper to con-

clude that he appeared incompetent."

We respectfully submit that this statement is erroneous

in fundamental respects which vitally affect the decision in

this case. The question as stated above (1) places the

burden of proof upon the shipper to establish incom-

petence; (2) obviates proof of competence or due dili-

gence at beginning of voyage in absence of proof of in-

competence, in other words, indulges a presumption of

continuing competence; (3) conditions the exercise of due

diligence upon proof of incompetence.
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The question is not whether Mortensen had become in-

competent since the Bureau exercised due diligence. Mor-

tensen was at least negligent in navigation and hence under

the Harter Act the question is whether appellees have

proved that Mortensen was in fact competent at the begin-

ning of the voyage or if such proof has failed, whether

due diligence was exercised to ascertain his competency

at that time. If proof of incompetence must appear, then

the burden of proof is placed on the shipper, for the car-

rier will not prove such fact voluntarily. But the burden

of proof is on the carrier not on the shipper. The Supreme

Court held in International Nav. Co. v. Farr Mfg. Co., 181

U. S. 218, 226; 45 L. Ed. 830, 833:

"We repeat that, even if the loss occur through

fault or error in management, the exemption cannot

be availed of unless the vessel was seaworthy when

she sailed, or due diligence to make her so had been

exercised ; and it is for the owner to establish the

existence of one or the other of these conditions."

Obviously in a particular case, the facts may not estab-

lish incompetence and yet utterly fail to establish compe-

tence. Thus in Schnell v. The Vallescura, 293 U. S. 296,

307 ; 79 L. Ed. 373, 379, the Supreme Court said

:

"In each of these cases the carrier is charged with

the responsibility for a loss which, in fact, may not be

due to his fault, merely because the law, in pursuance

of a wise policy, casts on him the burden of showing

facts relieving him from liability".

Since the Bureau did not exercise due diligence or any

diligence to ascertain Mortensen 's competence at the be-

ginning of the voyage the statement of this Court referred



18

to above, as to whether Mortensen had become incompe-

tent in the interim, assumes or holds that the competence

determined to exist several years prior is presumed to

continue in the absence of contrary proof. In this case

such proof was furnished by appellees' own showing that

Mortensen was in fact incompetent at the beginning of

the voyage. However, even in the absence of such proof

of incompetence, there is no presumption that Mortensen

was competent at the beginning of this voyage because

he was (if he was) competent at some prior time. In fact

the presumption is in favor of the shipper that he was

incompetent. This Court said in The Indien, 71 F.(2d)

752, 755

:

"At the outset, it must be borne in mind that the

burden of proving the vessel's seaworthiness rests

upon the shipowner. Any doubt, must be resolved

against him with the presumption in favor of the

appellee (shipper) that it was the fault of the appel-

lant (carrier)."

To the same effect

:

Pacific Coast 8. S. Co. v. Bancroft Whitney Co.,

94 Fed. 180, 201 (9 C. C. A.).

Likewise in The Wildcroft, 201 U. S. 378, 389; 50 L. Ed.

794, 797, the Supreme Court said

:

"The discharge of this duty is not left to any pre-

sumption in the absence of proof. It is the condition

precedent, compliance with which is required of the

vessel owner in order to give him the benefit of the

immunity afforded by the Act. '

'

The burden of proving competence or due diligence to

ascertain it at a particular time is not satisfied by proof
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of competence or due diligence at some prior time. Thus

in W. R. Grace S Co. v. Pcmama R. Co., 285 Fed. 718, 722

(2 C. C. A.):

"The vessel had been in drydock the previous Octo-

ber, and, assuming that they were seaworthy six or

seven months prior to the voyage, that fact does not

justify the failure to remove the boxes for purposes

of inspection. The burden is not on appellee (shipper)

to show that inspection of the sea valves before com-

mencing the voyage would have disclosed defects".

Therefore, even if we assume that the diligence exer-

cised by the Bureau about two years prior to this voyage

was sufficient as a matter of law to constitute due diligence

to ascertain his competence at that time, such fact does

not lessen the measure of due diligence required at the

beginning of this voyage. For the law requires that the

carrier prove that it exercised due diligence at the begin-

ning of the voyage. We have referred to the authorities

so holding on pages 19-20 of appellant's brief. We refer

to several additional decisions to emphasize the strict re-

quirement of this rule.

In The Newport, 7 F.(2d) 452, 454, this Court held that

a vessel was unseaworthy at the time she commenced her

voyage, although she had been in all respects seaworthy a

few minutes prior thereto. The Court said:

''The opinion does not hold that the obligation of

the owner is fulfilled by furnishing a seaworthy ves-

sel at some time prior to the commencement of the

voyage. * * * Appellees are seeking to escape respon-

sibility for the negligent act of their servant. The

burden devolves upon them to show that at the com-
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mencement of the voyage the Newport was seaworthy,

or that they had exercised due diligence to make her

so. They have failed to sustain this burden."

Likewise in Grace Steamship Co. v. Nordpol (2 C. C.

A.), 84 F.(2d) 3, 5, the Court held that proof of the

vessel's seaworthiness at San Francisco did not suffice

to establish her seaworthiness eight weeks later on sailing

from Tocopilla, Chile, even though there was no proof of

unseaworthiness at such later time. The Court said:

"It (Harter Act) has been strictly construed and

in order to have the advantage of its provisions the

burden of proof has been placed on the vessel owner

to show affirmatively that he has complied with all

the conditions and exercised due diligence to make the

vessel in all respects seaworthy, properly manned,

equipped and supplied prior to and at the commence-

ment of the voyage at the port where the cargo was

loaded."

In The Anastasia, 11 F. Supp. 314, the Court held in-

sufficient an inspection of the vessel made five days before

sailing. The Court there carefully and fully reviews the

applicable authorities.

The application of the above rule to the case at bar does

not even require a strict construction of the law. The

Bureau had no knowledge and certainly made no inquiry

to determine Mortensen's competence after he concluded

his service on the "Olympia" in September, 1929. The

"James Griffiths" sailed on March 2, 1931, a hiatus of 17

months. Skocolic ,who alone placed Mortensen, had only a

conversation about Mortensen with a fellow-officer on the
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'^Cross-Keys" referring to service ending July, 1927, a

hiatus of over 3i/4 years. Mortensen had served as a Third

Mate for less than two years, as a Second Mate once for

less than three months and never as a Chief Mate, and

was, therefore, not qualified by experience to act as a Chief

Mate. Surely his long absence of 17 months from the sea

did not so improve his qualifications to act as Chief Mate

that the appellees were justified to employ him for the first

time as a Chief Mate on a strange vessel without inquiry

or investigation to ascertain his qualifications at that

time. The trial court recognized this fact (406).

There is no contention made in appellees' brief that

the Bureau exercised due diligence to ascertain Morten-

sen's competence at the beginning of the voyage. Ap-

pellees, on the contrary, erroneously claimed mere reliance

on the Bureau was sufficient to constitute due diligence

Avithout proof of the Bureau's diligence (Brief, p. 44).

But, as said in International Nav. Co. v. Farr Mfg. Co.,

181 U. S. 218, 226; 45 L. Ed. 830, 833:

"The obligation was to use due diligence to make

her seaworthy before she started on her voyage, and

the law recognizes no distinction founded on the

character of the servants employed to accomplish

that result."

This Court does not find that the Bureau exercised due

diligence to ascertain Mortensen 's competence at the be-

ginning of the voyage, but assumed that the effect of the

Bureau's prior diligence continued unless Mortensen was

shown to have become incompetent in the interim. Such

assumption not only cannot be made under the above au-

thorities, but in addition Mortensen was shown to be in-
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competent at the beginning of the voyage. Therefore,

either under the rule as stated in the opinion herein or

under the uniform authorities discussed above, the re-

liance on the Bureau or its prior diligence can have no

probative value and does not establish due diligence at

the beginning of the voyage here in question.

Appellees avoided discussion of the authorities referred

to above, stating in their brief, pages 32, 33, that such

authorities do not apply to proper manning as dis-

tinguished from seaworthiness of the vessel itself. They,

however, cited no authority for such non application. The

Supreme Court is authority for the application of rules of

due diligence alike to men and vessels. In Wahash R. Co.

V. McDaniels, 107 U. S. 454, 459; 27 L. Ed. 605, 608, it

said:

''These observations, as to the degree of care to be

exercised by a railroad corporation in providing and

maintaining machinery for use by employes, apply

with equal force to the appointment and retention of

the employes themselves."

Since the Bureau did not exercise due diligence either

as a matter of fact at any time or, irrespective of suf-

ficiency in fact, at the time required by law, the real ques-

tion in this case is, as we have contended and as we under-

stand this Court holds, whether the master, irrespective of

his reliance on the Bureau, exercised due diligence to

ascertain Mortensen's competence as a Chief Mate, prior

to and until the voyage commenced.
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II.

THE CAPTAIN'S VISUAL OBSEBVATIOZST OF MOilTENSEN

DOES NOT ESTABLISH DUE DILIGENCE, IRRESPECTIVE OF

ABSENCE OF FACTS PUTTING CAPTAIN ON INQUIRY OF

NATURE OF HIS INCOMPETENCE. NATURE OR CAUSE

OF INCOMPETENCE EVEN IF NOT DISCOVERABLE DOES

NOT AFFECT OR OBVIATE MEASURE OF REQUIRED DUE

DILIGENCE.

We understand the opinion of this Court to hold that

the captain's visual observation of Mortensen, which

revealed no defects, constituted due diligence to ascertain

his competence, since the cause or reason for his incom-

petence was a temporary physical and mental disable-

ment. We respectfully submit that such holding is not

merely contrary to decisions of the Supreme Court, this

Court and other Circuits, but also necessarily involves

grave consequences to the safety of life and property at

sea. It is apparent that such holding is the only basis on

which the decree of the trial court could be affirmed,

and if such holding is erroneous, the decree must be

reversed. This question, as such, was not briefed or argued

by either party.

The Cause of Mortensen's Incompetence.

This Court holds that the cause of Mortensen's incom-

petence was an overdose of aspirin. This finding assumes

importance only because this Court holds that the nature

or cause of the incompetence affects the measure of due

diligence.

We discuss, therefore, the finding as to aspirin i)oth in

the light of the evidence and the legal effect of such

finding.
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We respectfully submit that such finding is contrary

not merely to the weight but to the probability of the

evidence. Appellees do not contend that the evidence es-

tablishes that Mortensen's condition was due to the

aspirin. Appellees state that Mortensen at no time ascribed

his condition to aspirin and did not know of a possible

connection until he consulted a doctor (Brief, p. 31).

Appellees state that his condition may in part be ac-

counted for by aspirin. (Brief, p. 36). Even appellees,

therefore, have not contended that his condition must be

ascribed to the aspirin. The trial court made no reference

to aspirin in its opinion and made no finding that Mor-

tensen's condition was due to aspirin. We shall not re-

view the evidence bearing on this question which is fully

set out in our brief, pages 39-48. We merely desire to

point out that this Court has, despite the lack of any

finding by the trial court and despite the fact that appel-

lees' proctors lack assurance on the point, selected the

least probable of three possible explanations.

The opinion states that the finding as to aspirin is based

upon the medical testimony and that of Mortensen. The

only testimony of Mortensen which supports such finding

is his statement that he took the aspirin. All his other

testimony controverts such finding. He did not attribute

his condition to aspirin either immediately after the

stranding, at the hearing before the United States Steam-

boat Inspectors, nor at the trial of this case (261, 359, 338).

The medical testimony in this case amounts to no more

than an opinion that an overdose of aspirin could as an

al)stract proposition, depending upon the individual, cause

confusion of speech, affect the hearing, confuse and dis-
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turb coordination of the nervous system (350). These

facts we concede. The doctor testified aspirin would not

deprive a man of physical action or speech (352). The

doctor did not know or examine Mortensen. His testimony

was not directed, therefore, to Mortensen in particular.

The doctor was not asked nor did he testify that upon

a consideration of all the elements necessary to a proper

conclusion that Mortensen 's condition was due to the

aspirin. For example, the doctor was not informed that

Mortensen did not manifest any sign of disability until

between 12:30 and 1:30 A. M. March 3rd, although he

continuously consumed aspirin from 8 A. M. on March

2nd until some time prior to midnight. The doctor was not

informed that Mortensen aside from the concomitant

symptoms had none of the direct results of an overdose of

aspirin such as profuse perspiration, nausea, vomiting and

chills. The doctor was not informed that shortly after

the stranding Mortensen proceeded to do physical labor

for the rest of the night (247).

Aspirin is a heart depressant and, therefore, causes

perspiration, chills. The mental confusion which may

result is caused by and dependent upon such reaction.

Aspirin is used chiefly because of its quick effect, whicli

is ordinarily felt in about 15 minutes. It is inconceivable

that the aspirin did not affect Mortensen for hours, yet

that is the testimony. The effect of an overdose lasts for

hours, even for 24 hours (353), yet Mortensen within the

hour was performing physical work (247). Surely if

Mortensen liad l)een drugged by aspirin lie could have

described symptoms which could be traced thereto. But

his only reaction was that he could not think clearly (330,

339).
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Mortensen, himself, and he certainly should know best,

did offer a more plausible explanation and one which

fits the attendant circumstances. He did recognize his

symptoms. He testified before the inspectors that he

had suffered a comparable condition before (361). He

then testified that since a prior accident he was at times

a nervous wreck (362). He likewise then testified that this

condition came upon him when he accepted the job and

that though he took the job he knew he should not have

done so (363). This explanation harmonizes with the

fact that such condition developed when he was left alone

on the bridge with full responsibility and ceased when his

responsibility ceased. It also harmonizes with the fact

that he had no visible symptoms such as chills, vomiting

or perspiration.

There is no reason for not giving credence to Morten-

sen's explanation before the inspectors. There is every

reason for giving full credence thereto as this Court has

so forcefully stated recently in Chase v. Hammond Lum-

ber Co., 79 F(2d), 716, 718. This is particularly true

when Mortensen himself did not even at the trial re-

pudiate his testimony before the inspectors. Mortensen

did not go back to the inspectors to seek to rehabilitate

himself and certainly the action of the inspectors in re-

voking his license and thus finding him incompetent is

entitled to considerable weight since the facts here pro-

duced support their action.

The aspirin theory first appeared in this case at the

trial thereof. Even then Mortensen refused to commit

himself to it. Another particularly suspicious circum-

stance was that when appellant sought to show what

appellees had discovered was wrong with Mortensen,
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appellees objected to the question and were sustained by

the Court (371). If appellees had learned after the acci-

dent the cause of Mortensen's actions, and such cause was

not the aspirin theory, the question was properly re-

buttal. In any event, such objection raises the presump-

tion that appellees knew the real explanation of Morten-

sen's condition and that it was not the aspirin theory.

Pacific Coast 88. Co. v. Bancroft-Whitney Co., 94

Fed. 180,198 (9 C. C. A.).

Can this Court now say that the nervous wreck theory

is wrong and the aspirin theory is alone correct? Both

theories come from appellees' own witnesses. Obviously

a shipper is in no position to contradict, except by at-

tendant circumstances, direct testimony as to what oc-

curred on board the vessel. Therefore, when the carrier's

explanation leaves the question in doubt, it has not met

the l)urden of proof and the doubt nmst be resolved in

favor of the shipper.

The Medea, 179 Fed. 781, 786 (9 C. C. A.);

The LasscU, 53 F.(2d) 687.

We respectfully submit, therefore, that the Jfinding in

this case must be as in the above cases that appellees

have not proved the cause of Mortensen's actions or in-

con.ipetence. But, as a matter of law, even if Mortensen's

condition was due to aspirin, that fact cannot affect the

measure of required due diligence.

Visual Observation is Not Due Diligence Even Though Such Obser-

vation Fails to Reveal Facts Putting Carrier Upon Inquiry.

We understand that the opinion concedes that in the

ordinary case, due diligence is not satisfied by mere vis-



28

iml observation of a prospective officer. The law does

require more than mere visual examination of a man to

ascertain his competence.

In Bradley Fertilizer Co. v. The Edwin I. Morrison,

153 U. S. 199, 215 ; 38 L. Ed. 688, 694, the Supreme Court

said:

"In relying upon external appearances in place

of known tests, respondents took the risk of their

inability to satisfactorily prove the safety of the

cap and plate if loss occurred through their dis-

placement '

'.

To the same effect that a visual examination is insuffi-

cient to constitute due diligence are

:

TJie Southwark, 191 U. S. 1, 13, 48 L. Ed. 65, 71

;

Compagnie Maritime Francaise v. Meyer, 248 Fed.

881, 885 (9 C. C. A.);

Nord-Deutscher Lloyd v. Insuranee Company, 110

Fed. 420, 425 (4 C. C. A.).

The same rule applies to the selection of an officer.

Charhonnier v. U. S., 45 F.(2d) 166, 171.

It is obvious that every man found incompetent in the

decisions discussed in our briefs must have been visually

observed either by their superior officers or other agents

of the employer before they went to work.

The evidence is not disputed that the master did notli-

ing, except meet and see Mortensen when he first came

aboard, to ascertain his competence between that time and

time of sailing, which is the period referred to in the opin-

ion during which the master is held to have exercised

due diligence.
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The captain hired Mortensen by telephone. He was

actually hired before the captain saw him. There was no

intention on the master's part thereafter to examine

Mortensen as to competence and the captain carried out

this intention (209-210). The captain did not arrange

to interview Mortensen. He definitely hired him and told

the Bureau to tell Mortensen to hurry as the captain

expected his ship to sail at 1 P. M. (210). The captain

did not ask the Bureau to send him a number of appli-

cants so that he could choose the one best fitted, although

the Bureau did have many experienced Chief Mates avail-

able (241). The Bureau, of course, did not send exper-

ienced Cliief Mates to the master when he had asked for

a Second Mate for only one voyage and poor Mortensen

had been out of work for 17 months. The master had no

conversation with Mortensen when he came aboard. Mor-

tensen merely introduced himself (266). The captain then

left the ship to go to the Customs House (211). The

captain did not thereafter see Mortensen until the ship

vras ready to sail (211). There is no testimony in the

record that the captain observed Mortensen at work

during the afternoon. The captain did, of course, testify

that Mortensen appeared to be able-bodied when he came

aboard (210), although he later admitted he had no

impression at all (266). This Court is as well aware as we

are tliat the captain would not admit that Mortensen

tlion looked ill, even if his illness was most apparent.

The captain above all others will stick by his ship, right

or wronL>-. His testimony must be weighed in the light of

tliat fact.

The Indien, 71 F.(2d) 752, 758 (9 C. C. A.)

;

Broufjhton S Wiggins Nav. Co. v. Hammond Lum-

ber Co. (decided June 10, 9 C. C. A.).
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Mortenseii admittedly was ill when he came aboard

(332-333). He had admittedly refused another job, a short

time before, on account of illness (341). Mortensen must

have been very ill indeed to require 17 tablets of aspirin.

Such illness must have been apparent. If he was not that

ill, what manner of man was he that he should, without

the excuse of physical ailment, consume 85 grains of

aspirin? Does such wholesale consumption of drugs, ill

or well, indicate the mental stability necessary to assume

the responsible position of Chief Mate? The burden of

proof is on appellees. The conclusion is inescapable that

either appellees' witnesses have deliberately falsified as

to his appearance when he came aboard the vessel, or

he was so mentally unstable as to consume without

cause an excessive dose of drugs. In fact no man of sound

judgment would consume such a quantity of drugs no

matter how ill he might be.

This Court states that Mortensen appeared to be strong

and healthy and did physical work before the accident.

The master did not watch Mortensen at work. The master

even testified that Mortensen was in good condition at

12:20 A. M. when he last saw him before the stranding

(244). Mortensen came on watch about 11:45 P. M. (243)

and he had taken his last aspirin before that time (333).

So when the master left Mortensen at 12 :20 or 12 :30

A. M., Mortensen was either then drugged by aspirin or

he was never drugged at all, but he still looked good to

the master.

Anderson, the Second Mate, merely testified that Mor-

tensen appeared to be the same as ever he was (287).

Kroon merely said Mortensen gave the carpenter lots of
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help (277). There is no testimony in the record that

the master asked Anderson or Kroon to observe Mor-

tensen and report on him. There is no testimony that

they did report to the master.

The opinion states "there was no sign of the cold,

much less of the aspirin treatment". The admitted fact

is that Mortensen had the cold. A cold is something,

as we all know, which is definitely visible to an ob-

server. This is particularly true if tlie cold was severe

enough to necessitate a dose of 85 grains of aspirin for

treatment. The captain was in no position to ascertain

whether or not Mortensen was using aspirin. But Mor-

tensen did work all the afternoon with the carpenter

(325). Mortensen took aspirin while he was working

(333). But the carpenter was not called as a witness in

this case, although he knew more about Mortensen 's

physical condition before the vessel sailed than anyone

else, except Mortensen. Must we not presume that the

carpenter, who was not called as a witness, did observe

Mortensen 's cold and aspirin treatment?

Callahasas, 1929 A. M. C. 1293, 1296.

Aside, therefore, from the fact that visual observa-

tion, even if carefully made, does not, as a matter of law,

constitute due diligence, it is also apparent that even

the captain's visual observation of Mortensen was hasty,

as was his employment. The evidence compels the con-

clusion that Mortensen 's poor condition was observable

visually (or was observed since the carpenter did not

testify), or the cold or aspirin theory does not explain

his acts of total incapacity. The opinion does not answer
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this dilemma upon which appellees have horned them-

selves.

It is apparent that if there must be suspicious circum-

stances to put the shipowner upon inquiry, visual observa-

tion revealing apparent g-ood condition will suffice to con-

stitute due diligence. But the authorities we have cited

above distinctly hold that visual observation revealing ap-

parent good condition does not constitute due diligence.

The reason for this is sound. Visual observation will not

reveal any defects except external ones, whereas a ship

or a man may be unseaworthy or incompetent in any num-

ber of different respects which, while not apparent to the

eye, may readily be discovered by inquiry, investigation or

test.

Thus, in The Southwark, 191 U. S. 1, 16; 48 L. Ed. 65,

72, the Supreme Court said:

"It is true the inspector said that he discovered no

leak of ammonia gas such as was afterwards dis-

covered, but he seems to have relied on external ap-

pearances and the lack of evidences of the leaking of

the gas rather than upon proper tests of the apparatus

and its actual workings."

Nature of Defect or Incompetence Cannot Affect Measure of Due

Diligence.

Since ordinarily visual observation showing apparent

good condition is not due diligence, and since there need be

no suspicious facts putting a carrier upon inquiry before

it must exercise due diligence, this Court has held that

visual observation revealing apparent good physical con-

dition is sufficient due diligence where it later appears

that, though Mortensen was incompetent, his incompe-
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tenee was due to a temporary physical or mental disable-

ment. In other words this Court has held that the measure

or standard of due diligence depends upon the nature of

the incompetence or unseaworthiness.

We presume that it will be conceded that such a tempo-

rary physical or mental disablement, is as dangerous, if

not more so, than a more active form of permanent in-

competence. Certainly Mortensen was far more dangerous

and helpless on the bridge of the "James Griffiths" than

a landlubber would have been.

We respectfully submit that in determining whether or

not the captain exercised due diligence, the question is not

whether Mortensen was using or about to use medical

treatment which would render him incompetent. The ques-

tion is did the Captain exercise due diligence according to

the accepted standards to ascertain that Mortensen was in

all respects competent to act as Chief Mate at the be-

ginning of the voyage!

The holding that the measure of due diligence is deter-

mined by the nature or cause of the incompetence over-

looks three fundamental considerations:

1. The exercise of due diligence is a condition

precedent to exemption from liability for negligent

navigation under the Harter Act.

2. The purpose of due diligence is not to ascertain

whether a man is incompetent for any particular

reason, but to determine whether he is in all respects

competent for the position he is to occupy.

3. There need be no casual relation between the

failure to exercise due diligence and the incompetence.



34

The opinion completely overlooks the fact that the exer-

cise of due diligence is a condition precedent to exemption

from liability for negligent navigation. Such diligence

either has been or has not been in fact exercised at the

time the vesesl sails. It is not merely a contradiction of

terms but a complete negation of language to say that the

fact that since subsequent facts revealed that Mortensen's

incompetence was due to a temporary physical and mental

disablement, this establishes that due diligence was exer-

cised as a condition precedent. We do not believe it can be

disputed that this Court has determined due diligence by

the hindsight rule and not as a condition precedent.

This Court has viewed the question of due diligence as

a question of whether the master was negligent in failing

to anticipate that Mortensen would overdose himself with

aspirin. But the question is not one of common law negli-

gence. If the performance of due diligence is to be made

dependent upon common law rules of negligence based on

knowledge or facts putting one on inquiry as to a danger-

ous condition, then we must also apply the common law

rule that an employer is liable for the negligence of his

employee in the scope and course of his employment. But

the Harter Act provides for an exemption upon a specified

condition. It is, therefore, wholly immaterial whether as a

matter of care or knowledge it would appear to be neces-

sary or advisable to exercise due diligence. The exemption

depends upon the performance of the condition, not upon

whether or not it appeared advisable or necessary to per-

form the condition. The performance of a particular con-

dition may seem absurd or even be ridiculous or impos-

sible, but if one seeks or claims a benefit dependent upon

performance of a condition, such condition must first be
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performed. In May v. Hamburg-American Line, 290 U. S.

333, 352 ; 78 L. Ed. 348, 357, the Supreme Court gave illus-

trations of this point and stated:

"The statute, aided by the contract, gives the ship-

owner a privilege upon his compliance with a con-

dition. If he would have the benefit of the privilege, he

must take it with the attendant burden."

Since, therefore, due diligence must be exercised as a

condition precedent to secure exemption for negligent navi-

gation under the Harter Act, it is clear that the sufficiency

of such diligence must be judged by what was done before

the vessel sailed, not by the nature of the defect dis-

covered afterwards. It would not only be embarrassing,

but impossible for the shipowner to have his measure of

due diligence determined by a subsequent event when he

was required to perform such condition before the vessel

sailed. There must, therefore, be a standard of due dili-

gence with which the shipowner shall comply initially, ir-

respective of the nature of the defect discovered after-

wards. This Court must, therefore, be prepared to hold

that visual observation revealing apparent good physical

condition of a Chief Mate constitutes due diligence, ir-

respective of the nature or cause of his actual incompe-

tence.

We assume that visual observation would reveal that a

man is blind, deaf, possibly but not necessarily insane, or

physically crippled. But it would not reveal the more usual

causes of incompetence. Such observation would not reveal

that a man lacked experience, lacked knowledge and skill,

lacked judgment, lacked sobriety, lacked fidelity, or that

the man was a nervous wreck, or in many other ways un-
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fitted and incompetent to act as a Chief Mate, although

proper inquiry would readily reveal such defects.

Visual observation would no more reveal such defects,

which are of a permanent character, than it would the fact

that a man was or was not going to overdose himself with

aspirin. Would this Court then hold that mere visual

observation constituted due diligence if in fact the man, as

developed afterwards, were unskillful or lacked knowledge

necessary for the position of Chief Mate? If the Court

would in such event require greater diligence, this would

be inconsistent with the present holding. The shipowner

who would be fortunate enough to hire an officer incompe-

tent for a temporary cause would be exempt from lia-

bility. The shipowner who would be unfortunate enough

to hire an officer incompetent for a permanent cause would

be held liable. How is the shipowner, who is required to

exercise due diligence as a condition precedent, to know

when he must do more than make a visual observation of a

man, who appears physically able-bodied?

Certainly visual observation would not reveal that an

officer is going to be negligent in his navigation of a vessel.

An act of negligence is even more temporary in character

than disability due to an overdose of aspirin. Yet, even

though such act of negligence is not of itself sufficient to

establish incompetence, the shipowner must establish af-

firmatively either the man's competence in fact or due dili-

gence to ascertain his competence. If this Court would hold

in such event that visual observation constituted due dili-

gence, such holding would be directly contrary to the de-

cision of the Second Circuit Court of Appeals in Gold

Dust Corporation v. Munson S. S. Line, 55 F.(2d) 900,
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901. The engineer there held negligent had certainly been

visually observed, for the negligent act occurred at the

end of the voyage. Such holding would likewise be contrary

to the decision in McGill v. Michigan S. S. Co., 144 Fed.

788, 795 (9 C. C. A.).

We believe that this Court will agree upon reconsidera-

tion that the minimum measure of due diligence must in

each case be the same, regardless of the cause or nature

of incompetence. The shipowner who is seeking exemp-

tion for negligence of his officers during the voyage pur-

suant to the Harter Act and who must exercise due dili-

gence as a condition precedent to secure such exemption

must know what he is required to do prior to and until

voyage commences to ascertain the competence of an offi-

cer in order to secure exemption from negligence and from

incompetence not discoverable by the exercise of due

diligence.

Since mere visual observation will not discover many

reasons for incompetence, temporary and permanent,

which may be anticipated and discovered by inquiry,

such observation does not constitute due diligence.

What, then, is the minimum standard or measure of due

diligence to ascertain an officer's competence, irrespective

of the nature of the incompetent? The decisions cited in

our brief, pages 74-79, definitely establish the following re-

quirements to be ascertained at the beginning of the

voyage

:

1. Proper license for position.

2. Adequate experience for position.

3. Inquiry of and recommendation from prior em-

ployers who personally know the applicant's competence,

qualifications and ability for the position.
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Appellees do not dispute this measure of due diligence,

but admit it and contend they have complied therewith

(Brief, p. 44). The record, however, shows that the Bureau
and the captain's combined efforts discovered only that

Mortensen had a proper license, which in fact he was not

qualified to have.

This Court must, therefore, have been of the opinion

that the failure of the shipowner to exercise due diligence

does not deprive him of the exemption of the Harter Act

for negligent navigation unless there be a causal relation

between such failure to exercise due diligence and the in-

competence of the Chief Mate.

We submit that such conclusion is untenable in this case

as a matter of fact or in any event as a matter of law.

If Mortensen 's incompetence was due to the nervous

wreck theory, such condition would undoubtedly have been

discovered by that element of due diligence requiring

inquiry from prior employers. Even if his condition was

due to an overdose of aspirin such condition might have

been discovered if the master had thoroughly interviewed

him when he first came on board. No one can now say that

the master would not have discovered, at least his cold.

The shipowner is not, as a matter of law, excused from

the performance of the usual requirements of due diligence

as a condition precedent on the ground that even such dili-

gence would not have discovered the incompetence. If the

exercise of due diligence were to be excused on that

ground, there would be no end of speculation and conjec-

ture as to whether the shipowner could have discovered the

incompetence if he had exercised due diligence. But, of

course, the real barrier is that the exemption of liability

:b_
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for negligent navigation is conditioned upon the exercise

of due diligence. It is, therefore, immaterial that the per-

formance of such condition may in a particular case be an

idle act. One may not secure a conditional exemption

unless he performs the condition. This rule not only ends

all speculation but it is the literal meaning of the statute.

It is true that there has in the past been disagreement

between the courts upon this proposition. But this dis-

agreement was finally ended by the Supreme Court in

Maif V. Hamhurg-American Line, 290 U. S. 333, 350; 78

L. Ed. 348, 356, when it held that a shipowner was not en-

titled to the exemption of the Harter Act if due diligence

had not been exercised, even though there was no causal

relation between the failure to exercise due diligence and

the disaster.

Even before the above case was decided the Supreme

Court had held that a carrier could relieve himself from

liability for a latent defect, that is a defect not discover-

able by the utmost diligence, only by contract conditioned

upon the exercise of due diligence. The carrier is, there-

fore, required not merly to show that a defect was of such

a nature that it could not be discovered but also that it was

not discovered by due diligence actually exercised.

The Carib Prince, 170 U. S. 655, 42 L. Ed. 1181.

This Court had held, long before the decision of the

Supreme Court in May v. Hamburg-American Line, supra,

that if due diligence was not exercised according to ac-

cepted standards, the fact tliat the damage was due to an

unforeseen or catastrophic cause would not excuse the

carrier.

The Manchuria, 34 F.(2d) 843.
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In that case, Judge Wilbur said (page 845)

:

"If the ship was not seaworthy within the meaning

of the rule on that subject, so that the cargo was

liable to be damaged by a storm of ordinary intensity,

the fact that the particular storm which did the dam-

age was of extraordinary violence would not exempt

the owner from liability."

Likewise, in the Harry Luckenhach, 8 F. Supp. 507, 510,

the Court held that despite the fact that a pipe was

broken by a collision after the voyage started, the carrier

was not exempt from liability because due diligence in in-

spection of the pipe had not been proved. The Court re-

ferred to May V. Hamburg-American Line, supra, and

said

:

"The decision just cited also holds that under the

Harter Act, section 3, there need be no causal rela-

tionship between a vessel owner's lack of due dili-

gence in making his ship seaworthy and the subse-

quent damage which may come to cargo he undertakes

to carry, in order to subject him to liability."

Therefore, even if the nature or cause of Mortensen's

incompetence could not have been discovered by the exer-

cise of due diligence, appellees are not exempt from lia-

bility since they have failed to prove the exercise of due

diligence according to the accepted standards.

This Court apparently believes that it would be unjust

to hold a carrier liable for incompetence due to an over-

dose of aspirin, w^hicli is ordinarily not to be anticipated.

We do not contend that a carrier is liable in any event

under such circumstances. If the carrier has exercised

due diligence according to accepted standards and as a
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result thereof is justified in concluding that the applicant

is competent, we concede that the carrier is not liable

even though the officer is in fact incompetent for a rea-

son not discovered or not discoverable by the exercise of

due diligence. But we do contend that where the carrier

has failed to exercise such due diligence, it is liable ir-

respective of the cause of the incompetence.

The Supreme Court found no injustice in such con-

tention. In May v. Hamburg-American Line, supra, it said,

answering the claim of hardship on the carrier

:

"Even if that be so, the argument for the respond-

ent loses sight of the value of a uniform rule that will

put an end to controversy where the causal relation

is uncertain or disputed. Particularly is there need of

such a test where the carrier asks to be relieved from

liability for conduct which without the benefit of the

statute would be an actionable wrong."

The rule we contend for and which is supported by the

authorities places no added burden whatever upon the

carrier. Since an officer may, despite visual observation,

prove to be incompetent for a reason that should have

been discovered, the carrier must in every case do more

than look at a man, that is, he must exercise due diligence

according to the accepted standards to protect himself. If

the carrier has exercised due diligence, he is protected

against defects which he did not or could not discover.

This is not a case where the carrier is entitled to special

consideration on the ground it had done its best to ascer-

tain Mortensen's competence. Nothing ^55 could possibly

have been done than was done by the master. He devoted
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about 15 minutes to hiring a Chief Mate to whom was to

be entrusted the safety of human lives, a vessel and her

cargo. The master hired Mortensen as one would buy a

sack of potatoes over the counter. He asked the Bureau

for a Second Mate when he knew he had to have a Chief

Mate. The master learned nothing from the Bureau as to

Mortensen's qualifications. He did not himself interview

Mortensen at all before sailing. He did not .discover Mor-

tensen's inadequate experience or his long period of un-

employment. The master did not merely fail to exercise

due diligence according to maritime standards. He was

negligent by common law standards.

This Court has placed great stress on the temporary

nature of Mortensen's incompetence. But where is the

proof that Mortensen's incompetence was temporary!

Where is the proof that Mortensen would have been or

was competent except for the aspirin? Appellees dis-

charged Mortensen right after the stranding. The United

States Inspectors who revoked his license certainly did

not believe his incompetence was temporary. There is no

proof he was in any way competent to act as a Chief

]\[ate. The only proof is that he was not competent. The

master admitted Mortensen had no experience with and

could not take charge of the vessel's cargo (256). Yet

the Chief Mate's principal duty is to take charge of the

cargo (270). The record shows that Mortensen had not

rehabilitated himself years after the accident here in ques-

tion. The courts have placed great weight on proof of a

man's subsquent conduct.

United States v. Los Angeles Soap Co., 83 F.(2d)

875, 879 (9 C. C. A.);

Charhonnier v. U. S., 45 F.(2d) 166, 171.
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Mortenseii's inability to re-establish himself as an officer

furnishes strong proof that he was incompetent for rea-

sons more permanent and deep-rooted than the belated

and doubtful aspirin theory. Certainly, there can be no

presumption, in the absence of proof, that he would have

been competent, except for the aspirin.

The claim of exemption under the Harter Act is to

be strictly construed against the carrier. This Court said

in The Newport, 7 F.(2d) 452, 454:

''This Court has held that the Harter Act is to

be strictly construed. The Jeanie, 236 Fed. 463, 471.

To sustain appellees ' contentions would be to construe

the statute liberally. Appellees are seeking to escape

responsibility for the negligent act of their servant".

The standard of due diligence set forth by this Court,

that is, visual observation, will never determine the com-

petence of an officer, or even ascertain discoverable in-

competence unless due to external reasons. Such construc-

tion of the Harter Act is, therefore, not merely liberal,

but a complete negation of the condition prescribed in

the act. This Court has recently said in Chase v. Ham-

mond Lumber Co., 79 F.(2d) 716, 718:

"An admiralty court cannot ignore the number of

recent disasters at sea, in relation to which the neces-

sity for efficient discharge of the Inspectors' duties

is of demonstrated vital public concern."

Congress has enacted a new Seaman's Act for the pur-

pose of correcting so far as is possible by legislative

action tlio incompetent manning of American vessels so

forcefully demonstrated by recent disasters at sea. The

Courts can compel competent manning more effectively
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than any legislative action. Should the Courts, then, lower

the existing standards of due diligence when public policy

demands that such standards be raised?

The ground upon which this case was determined by

this Court was not urged by appellees, nor briefed by

either party. The opinion refers to no supporting author-

ity. The parties should, at least, have the opportunity to

brief or argue such an important question before the

decision becomes final. This alone should constitute cause

for a rehearing.

ni.

CONCLUSIONS BASED ON SURMISE OR USUAL PRACTICE DO

NOT CONSTITUTE AFFIRMATIVE PROOF THAT THE VES-

SEL WAS IN ALL OTHER RESPECTS SEAWORTHY.

The opinion states that the evidence affirmatively shows

that due diligence had been exercised to make the vessel

seaworthy. The evidence relied on is not referred to or

discussed. We concede tliat the master and one of the

mates testified that the vessel was in all respects sea-

worthy. Such testimony is easy to give but such testimony

is and should be subject to close scrutiny because of the

interest of the officers and because the facts are known

only to the officers and not to appellant.

The Manitou, 116 Fed. 60, 63.

No one testified that he had tested the compasses or

steering gear at the beginning of the voyage. No one even

testified that he had seen any one else make such tests. The

master claimed such tests were made but admitted that

he did not see them made, nor know who did make such

tests nor when they were made (249, 312). Such evidence
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is clearly not aflfirmative proof of due diligence or good

condition. In The Citfa Di Palermo^ 226 Fed. 552, 527, the

Court said:

"The Chief Officer stated that he had it examined

and that it was in good condition. It does not appear

that he actually saw it at that time, much less that he

made any examination of it".

In The Viking, 271 Fed. 801, 805 (6 C. C. A.), an en-

gineer testified positively that a valve was closed, but he

could not say he had closed it or that he had seen it closed.

The Court said:

"The natural inference from the engineer's testi-

mony is that he had no affirmative recollection of

closing the valve, but assumes that it was closed

because it plainly should have been. The performance

of that duty cannot be left to presumption".

The same inadequate proof was offered as to the

competence of the helmsman and the lookout. These men

were certainly negligent in their duties as discussed in

our brief. Their competence was not proved nor did they

appear and testify at the trial. If they had been com-

petent or at least attentive to their duties, the stranding

might have l)een averted despite Mortensen's incom-

petence. In The Nordpol, 84 F.(2d) 3, 5, cargo was held

entitled to recover because the sufficiency of the vessel's

supplies had not been proved, although the damage re-

sulted from a collision and the question of sui^plies liad

no bearing on the cause of damage.

We have chosen to refer to and require adequate proof

of due diligence or seaworthiness not in every conceivable

regard but only as to the particulars referred to above,
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because the good condition of the steering gear, com-

passes and competence of the lookout and hehnsman are

matters of extreme importance in case of a stranding.

IV.

THIS COURT HAS FAILED TO DETERMINE WHETHER OR NOT

THE EXCEPTIONS TO THREE CAUSES OF ACTION WERE
PROPERLY SUSTAINED. SUCH DETERMINATION IS ES-

SENTIAL TO A FINAL DISPOSITION OF THIS CASE.

The opinion states that the disposition of the issues as

to Mortensen's competence and due diligence in deter-

mining his competence disposes of the entire case. The

trial court's order sustaining exceptions to three causes

of action of the libel was, therefore, not considered in the

opinion. If this Court had held that due diligence was

not exercised in ascertaining Mortensen's competence, or

the seaworthiness of the vessel in other respects then

it would be true that such conclusion would make appellees

equally liable on the merits as to all causes of action. For,

appellees could add nothing to the showing of diligence

already made. The master was the only one who had

anything to do with employing Mortensen and he has

already testified as to what he did do. He cannot now

testify to more. We will also state that if this Court had

found that the master exercised due diligence to ascertain

Mortensen's competence, irrespective of what the cause

or nature of his incompetence might be, it would be futile

to try the three causes of action to which exceptions wore

sustained, although we might have a legal right to do so.

We could not, however, prove that the master did less than

the evidence shows he did do.
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However, this Court has held that the master's visual

observation of Mortensen constituted due diligence only

because Mortensen's incompetence was due to a temporary

physical and mental disablement which need not be anti-

cipated. We believe that we can show and we submit that

we have the legal right to try to show that Mortensen's

condition was not due to such a temporary disablement.

This is not a situation where appellant had an opportunity

to offer evidence and failed to do so. Appellant was de-

prived of a trial on three causes of action because the trial

court sustained exceptions thereto. Appellant also at-

tempted to offer further evidence bearing on Mortensen's

competence and such evidence was denied admission by

the trial court (Record, 370-371; 371-372; Assignments of

Error XIX and XX, 439; appellant's brief, page 52).

The trial court's rulings were not merely erroneous but

show that appellant did not voluntarily rest upon the suf-

ficiency of the evidence admitted by the trial court. Ap-

pellant is not, therefore, estopped either by its own con-

duct or by any rule of res adjudicata from a further trial

on the question of the causes or nature of Mortensen's

incompetence, not merely on the three untried causes of

action, but also on the cause of action tried and on the

cross-libel.

Thus in Virginia Chemical Co. v. Kirven, 215 U. S. 252,

259; 54 L. Ed. 179, 185, the Supreme Court said:

''Testimony in regard to it was excluded upon the

objection of the Chemical Company, and there is

support for the contention that the company is

estopped to urge that a defense which was excluded

upon its objection was involved in the action and

concluded by the judgment".
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In fact appellant should for the reason stated be entitled

to such further hearing on the one cause of action tried

and on the cross-libel even though the Court should hold

that the exceptions to the other three causes of action

were properly sustained. The correctness of the trial

court's ruling on the exceptions must, therefore, be de-

termined. This question could not have been anticipated

by the parties and was not briefed.

CONCLUSION.

We respectfully submit that a rehearing should be

granted on the grounds and for the reasons stated.

We further petition your Honors to grant, in the event

a rehearing be denied, a stay of the mandate of this Court

in accordance with the stipulation of the parties on file

herein to permit appellant to petition the Supreme Court

of the United States for a writ of certiorari in this cause.

San Francisco, California,

Dated: August 5, 1936.

Respectfully submitted,

Lloyd M, Tweedt,

Derby, Sharp, Quinby & Tweedt,

COSGROVE & TeRHUNE,

Proctors for Appellant and Petitioner.
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Certificate of Counsel.

I hereby certify that I am of counsel for appellant and

petitioner in the above entitled cause and that in my
judgment the foregoing petition for rehearing is well

founded in point of law as well as in fact and that said

petition is not interposed for delay.

Dated, San Francisco, California,

August 5, 1936.

Lloyd M. Tweedt,

Of Counsel for Appellant and Petitioner.

(APPENDIX FOLLOWS.)









Appendix.

EXHIBIT "A"

United States Shipping Board

Sea Service Bureau, Seattle.

May 21, 1931.

Mr. Elmer G. Taggart,

Claims Department,

Rathbone, King & Seeley Inc.,

114 Sansome Street,

San Francisco, Cal.

S/S "JAMES GRIFFITH" Stranded 3-3-31

Dear Sir:

I am forwarding to you signed statement in connection

to the assignment of Mr. Kresten A. Mortensen as Second

Mate to the steamer ''James Griffith" on March 2, 1931. If

I can be of any farther assistance to you do not hesitate to

call on me.

Very truly yours,

(Signed) S. J. Skocilic.

STATEMENT OF S. J. SKOCILIC

At about 8 a. m. on March 2nd, 1931, Captain Johanson

of the "James Griffiths" called on me at the office of the

Sea Service Bureau, of which office I was in charge at the

time. He told me he needed a Second Mate for his vessel,

which was to sail from Tacoma about noon that dav.
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I showed the Captain our List of Licensed Deck Officers

with their telephone numbers. We had Mr. Mortensen

down on this list as having a Chief Mate's license; he

having come into our office to inform us of his raise of

grade. The Captain and I ran through these names and

came upon Mortensen 's name. I assumed Mortensen to be

of the same nationality as the Captain and according to

our records Mr. Mortensen having had considerable coast-

wise experience suggested him.

The Captain said he would do and asked me to call

him. Captain Johanson did not advise me that a First

Officer's Certificate was necessary for the position.

We did not go into detail with reference to Mr. Morten-

sen's qualification but if we thought he was not capable

of filling the position we would not have suggested his

name.

S. J. Skocilic.

Seattle, May 21, 1931.


